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The Standard of Care and the 
Assumption of Risk Defense 
in a Negligent Injury Case in 
a Physical Education Class
Kelle L. Murphy
Hazel G. Beh
Injuries occur more frequently in physical education than in other subject areas because of the nature 
of the activities taught (Hart & Ritson, 
2002). As a result, the physical education 
classroom is often the source of negligent 
injury claims against teachers and the 
school (Dougherty, 2010). Negligence 
has been defined as the failure to act as a 
reasonable or sensible professional would 
act under the circumstances (Black, 
2009). For physical educators, allegations 
often fall into three broad categories: (1) 
negligent instruction or supervision, (2) 
poorly maintained equipment and facili-
ties, or (3) inadequate first aid or other 
emergency response after an accident 
(Carpenter, 2008; Dougherty, 2010).
In Hemady v. Long Beach Unified 
School District (2006) the negligence 
claim involved the failure of the instruc-
tor to properly supervise students to 
prevent injury to one another during a 
golf unit. Plaintiff Jane Hemady, a middle 
school student, sued the defendants, 
including the school district, the school, 
and the physical education teacher, for 
injuries she sustained when she was 
struck in the mouth by another student 
swinging a golf club during a physical 
education class. The school defendants 
successfully moved for summary judg-
ment on the grounds that California 
law applied a “limited duty” standard of 
care to such injuries and that the school 
defendants were entitled to judgment as 
a matter of law without trial. Typically, a 
motion for summary judgment should 
be granted when the moving party 
establishes that the facts of the case are 
undisputed and judgment can be entered 
by the court without a trial (Cotten & 
Wolohan, 2010). On the plaintiff ’s appeal 
from the dismissal of the lawsuit, the 
appellate court reversed the trial court 
and remanded the case for trial, holding 
that the proper standard to apply was not 
the “limited duty” standard, but instead 
the “reasonable and prudent person” 
standard of care, and that in applying 
that standard the facts were disputed.
Precisely how the primary assump-
tion of risk doctrine applies as a defense 
against a negligence claim varies by 
jurisdiction (Carpenter, 2008). Gener-
ally, the defense requires the defendants 
to demonstrate (1) that participants had 
a knowledge and understanding of the 
risks involved and (2) that participants 
voluntary consented to participation 
(Carpenter, 2008). When assumption of 
risk applies, the defendant will not be 
liable for injuries sustained if the injury 
was the result of the “inherent risks” of 
the activity, but instead must only avoid 
intentional injury or conduct that is so 
reckless as to fall outside of the ordinary 
risks of the sport. The appellate court 
considered whether the court appropri-
ately applied the limited duty standard or 
whether the school defendants should be 
held to an ordinary negligence standard.
Facts of the Case
Brian Feely taught physical education 
at Stanford Middle School in the Long 
Beach Unified School District in Long 
Beach, California. During the summer of 
2000 Feely attended an hour-and-a-half 
training session to learn how to teach 
golf. In September 2000 Feely introduced 
a golf unit to students at Stanford Middle 
School as part of the mandatory physical 
education curriculum.
On the sixth day of the class unit the 
lesson focused on the full golf swing, 
utilizing wiffle balls in place of golf 
balls. The class consisted of 54 students 
divided into 11 groups. Before teaching 
students the full swing, Feely reviewed 
safety precautions. Feely used a whistle 
command method to let students know 
when to hit the balls, retrieve balls, and 
when to rotate positions. Areas about 10 
feet apart separated students waiting to 
swing the clubs from the students swing-
ing the clubs. Evidence was in conflict 
about whether Feely actually followed 
the whistle command method. In addi-
tion, Hemady alleged that the class was 
“unorganized and uncontrolled,” and 
Feely’s instructions were “confusing” and 
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w students in class were “left to their own devices to decide when it was time to hit 
and when it was time to change posi-
tions” (Hemady v. Long Beach Unified 
School District, 2006).
Hemady testified that, at the time of 
the accident, it appeared that the student 
in front of her was finished hitting balls. 
As Hemady stepped forward to place 
her ball on the ground to hit, the student 
in front of her swung her club back and 
hit Hemady in the mouth. Hemady 
testified that no whistle commands had 
been given by Feely to hit balls, retrieve 
balls, or rotate positions. According to 
Hemady, Feely was at one end of the field 
talking with other students at the time of 
the incident.
Legal Analysis
In sports injury cases California law 
allows two alternative standards of care, 
depending on the “nature of the sport 
at issue and the parties’ general rela-
tionship to the sport” (Hemady v. Long 
Beach Unified School District, 2006). A 
“limited duty of care” may be applied in 
California where the assumption of risk 
doctrine is applicable. But where the in-
jury is a result of risks not assumed, then 
an ordinary negligence standard of care 
is applied. Under the ordinary standard 
of care a defendant must use ordinary 
care that a reasonable person would use 
under the circumstances to avoid injury 
(Hemady, p. 475).
Assumption of risk often operates as 
a defense in a negligence case (Carpen-
ter, 2008). Two types are recognized: 
primary and secondary assumption of 
risk (Cotton & Wolohan, 2010). Second-
ary assumption of risk involves a plaintiff 
who knowingly accepts the risks of a 
defendant’s breach of a duty of care, 
which was not at issue in this case. Sec-
ondary assumption of risk is a form of 
comparative or contributory fault rather 
than a complete defense to negligence. In 
primary assumption of risk the partici-
pant is well aware of and understands the 
inherent risks of an activity and consents 
to voluntarily participate, knowing that 
injury might result (Cotten & Wolohan, 
2010).
Under California’s construction of 
primary assumption of the risk, when it 
applies to sports injuries, its effect is that 
the defendant owes only a limited duty 
to the plaintiff. The plaintiff voluntarily 
consents to acceptance of the risks 
inherently associated with the sport, and 
the defendant’s duty of care is therefore 
limited. The defendant owes a duty to 
the plaintiff only to avoid intentionally 
harming the plaintiff or causing injury by 
acting so recklessly as to be “outside the 
range of the ordinary activity involved in 
the sport” (Knight v. Jewett, 1992).
In Hemady, in order for the limited 
duty standard to apply, the appellate 
court first considered whether being 
struck by a golf club fell within the in-
herent risks of golf instruction in a man-
datory physical education course. Several 
underlying policies were considered by 
the court that justified the application of 
the limited standard of care. Foremost, 
the limited duty standard recognizes 
that some worthwhile sports involve 
a measure of unavoidable risks. The 
court therefore considers (1) whether 
efforts to avoid injury “would result in 
a fundamental alteration of the sport or 
activity,” (2) whether applying a higher 
standard might “chill a coach’s role to 
challenge or push student athletes,” and 
(3) whether a heightened duty “would 
discourage vigorous participation” 
(Hemady v. Long Beach Unified School 
District, 2006). On the other hand, when 
the injury results from a risk that was not 
inherent to the sport but rather was the 
result of the manner in which the class 
was conducted, then the “prudent person 
standard” expects the instructor to use 
ordinary care to avoid injury. In Hemady 
the court concluded that at the time of 
the injury the plaintiff was not actively 
involved in the golf practice but was 
merely waiting her turn, that being hit by 
a golf club swung by another student was 
not one of the inherent risks of the game 
of golf, and that the injury was not the 
result of the student being challenged to 
reach her full potential.
Applying these considerations, the 
court observed that keeping students 
safely back from other students swinging 
golf clubs would not fundamentally alter 
the game of golf. In addition, requiring 
students to practice swinging at a safe 
distance from others did not involve 
pushing or challenging the student in 
the sport. Nor would increasing safety 
measures have an effect on vigorous 
participation in the sport. Thus justifica-
tions for applying a lesser standard of 
care were not evident in Hemady.
The second aspect of the limited duty 
involves the voluntary consent to the 
risks of the activity. Notably, the court 
observed that this injury occurred in 
a mandatory seventh-grade golf unit 
that was taught as part of the physical 
education curriculum rather than during 
voluntary participation in an after-school 
or extracurricular sport. The appellate 
court was not inclined to permit a lesser 
standard of care to apply to students 
engaged in compulsory education, even 
when the students are given some choice 
as to which classes to take within the 
school day. In cases that involve injuries 
to students participating in manda-
tory physical education classes or free 
exercise periods during the school day, 
the California Supreme Court held that 
it continues to adhere to the prudent 
person standard of care to determine 
the liability of school districts and their 
employees.
Court Decision
The court held that the prudent per-
son duty of care governed the plaintiff ’s 
negligence claim. Therefore, the judg-
ment of the lower court was reversed, 
Under the ordinary 
standard of care 
a defendant must 
use ordinary care 
that a reasonable 
person would 







and the case was remanded for further 
proceedings based on the conflict-
ing evidence about how the class was 
conducted.
The nature of the conflicting evidence 
in Hemady provides educators with 
an opportunity to consider how safety 
instruction is provided and how safety is 
incorporated into each lesson. Although 
golf is not usually considered a par-
ticularly dangerous physical education 
activity, students practicing swinging 
clubs can most certainly accidently 
inflict injury on classmates. According 
to the record in Hemady, the teacher 
had a safety protocol that included 
instructing students about safe practice 
techniques, keeping students separated 
during the activity, changing positions 
only on command from the instructor, 
and using a wiffle ball rather than a golf 
ball. Nevertheless, an injury occurred. 
What more the teacher could have done 
to prevent injury is worth considering 
because those are the questions that will 
be evaluated under the prudent person 
standard on remand, based on the con-
flicting factual record.
First, the class size of 54 students is 
noteworthy. Do physical educators con-
sider this a safe number of students or 
too many for a single teacher to instruct? 
Second, although Feely testified that he 
separated students and provided whistle 
commands, Hemady testified that the 
classroom atmosphere was not orderly 
and the class was not organized. 
Hemady testified that students were 
“left to their own devices” and were 
switching positions without a teacher 
command. Hemady testified that the 
teacher was not actively supervising all 
of the students but was instead attending 
to a few students at the other end of the 
field.
Risk Management
Risk management measures can 
reduce the likelihood of student injuries 
and resulting negligence claims against 
educators (Appenzeller, 2012; Carpenter, 
2008). Risks inherent to sports cannot 
be absolutely prevented, but appropri-
ate measures to ensure the safety of 
participants can minimize those risks 
(Appenzeller, 2012). In determining neg-
ligence, courts examine the foreseeability 
of the injury and whether or not the risks 
could have been prevented (Carpenter, 
2008). Educators developing physical 
education curricula must engage in 
rigorous risk evaluation (Appenzeller, 
2012). Dougherty, Goldberger, and 
Carpenter (2007) identified the follow-
ing three steps to the risk management 
process: (1) assess risks, (2) implement 
controls to address risks, and (3) moni-
tor controls and evaluate effectiveness.
While nothing might prevent an 
injury that results from a student’s 
momentary lapse in a safety protocol, the 
following steps might lessen such risk:
1. Ensure that the curriculum is 
developmentally appropriate.
2. Ensure that the teacher has ad-
equate knowledge in both the teaching 
aspects and the safety aspects of the 
subject.
3. Ensure that the class size allows 
the teacher to be effective in teaching 
and supervising the students.
4. Establish a classroom atmosphere 
where students obey commands and take 
care to follow safety precautions.
5. Review all safety protocols both 
generally and specifically for each unit 
of instruction with students before 
teaching.
6. Follow best practices with regard 
to how to teach the unit and organize 
group instruction.
7. Implement instructional strategies 
that maintain safety and are the most 
suitable for the unit of instruction (e.g., 
direct style for discus throw or golf).
8. Follow the instructional strate-
gies chosen consistently throughout the 
lesson (e.g., whistle commands used for 
direct style) and make sure that students 
are adhering to those commands.
9. Have students complete and pass 
a written quiz regarding safety protocols 
used in the unit of instruction.
10. Have the teacher and/or teacher’s 
aides rotate around teaching area so that 
students are within the teacher’s sight at 
all times and not left unsupervised.
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